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INTRODUCTION

What could the Constituent Assenbly Delegates have intended by
enacting Article 126(2)(e)! in the 1995 Constitution of Uganda? For
a practitioner and generally lawer this question, would be |ike
asking a truism as authorities abound on the interpretation and
application of the Article. But to a layman, who constitutes the
sovereign, wasn't the Article enacted following his views on the
admnistration of justice? O put the other way wherein is the
sovereignty of the people with a judicial power exercisable in
their nane and in conformty wth law, the values, norns and
aspirations of the peopl e??

* Advocate and Partner, Ms Nyanzi, Kiboneka and M babazi Advocates.

! Article 126 of the Constitution of the Republic of Uganda, 1995 reads as follows:-

126 (1) Judicial power is derived from the people and shall be exercised by the Courts established under
this Constitution in the name of the people and in conformity with law and with the values, norms and
aspirations of the people.
(2) In adjudicating cases of both civil and criminal nature, the courts shall subject to the law,

apply the following principles:-

a) justice shal be doneto all irrespective of their social and economic status;

b) justice shall not be delayed;

C) adequate compensation shall be awarded to victims of wrongs;

d) reconciliation between parties shall be promoted;

€) substantive justice shall be administered without undue regard to technicalities.

2 On the 22™ September, 1995 the Government of the Republic of Uganda enacted a new Constitution. This was

after extensive consultation by the Uganda Constitutional Commission appointed under the Uganda Constitutional

Commission Statute No. 5 of 1988, which submitted its report together with a draft Constitution to the President on

3 December 1992. Chapter 17 of the report dealt with the Judiciary and the administration of justice. From the

concerns and recommendations of the people about the administration of justice, the new Constitution especially

made provision for the administration of justice as hereunder:-

a) Formulated National objectives and Directive principles for the guidance of all organs and the people in
applying or interpreting the Constitution or any other law for the establishment and promotion of ajust, free
and democratic society. Accordingly, objectiveiii (iv) provides for the establishment and nurturing of
institutions and procedures for the resolution of conflicts fairly and peacefully.

b) Dedicated Articles 126, 127 and 128 to the administration of justice.



In this paper | shall make a critique of the decisions given by the
Suprene Court interpreting or applying Article 126(2)(e). | shal
also nake a conparative analysis of the approach given to the
application and/or dispensation of technicalities by other systens
of justice admnistration. In this regard | shall derive
corresponding instances and circunstances wherein the issue of
technicalities was addressed but with dianmetrical court decisions.
M/ choice of England as a reference point is not based on Uganda's
colonial legacy of the English common |aw but nore because of the
contrasting system of denocracy and resultant constitutiona
jurisprudence®. | shall in conclusion urge for the re-engineering
of our infant and already crippled constitutional jurisprudence on
the exercise of judicial power coupled with the reordering of the
civil justice machinery and process. It is hoped that this paper
shall breathe life into Article 126(2)(e) and pave the way for an
effective, rational and accessible system of determnation and
enforcement of legal rights consistent wth the values and
aspirations of the people envisaged by the Delegates of the
Constituent Assenbly. And to apply mutatis nutandis the statenent
of Lord Denning in Harkness* it can at |ast be asserted that "it is
not possible for an honest litigant in the Uganda courts to be
defeated by any nere technicality, any step, any mstaken step in
his litigation".

LITERATURE REVIEW

Trial process conprising of court procedures and practices or
otherwise called the civil justice system is the nost inportant
contact through which the ordinary person enforces his substantive
legal rights in the courts of justice. The trial process governed
by the civil procedural law in the words of Sir Jacob® constitutes
t he machi nery for obtaining what Lord Brougham cal |l ed;

C) Gavean interpretation of judicial power in Article 257 as meaning the power to dispense justice among
persons and between persons and the state under the laws of Uganda.
% The United Kingdom is a parliamentary democracy as opposed to being a constitutional democracy meaning that
it has no written constitution and a bill of rights wherein the people are sovereign. And because parliament
exercises the powers of the sovereign then it is the judge of the constitutionality of its own laws. Therefore courts
cannot declare alegislation as unconstitutional because the law is sacred. In a constitutional democracy the
Consgtitution is supreme and the courts interprete the Constitution and can declare unconstitutional alegislation. In
effect constitutional litigation and jurisprudence in a parliamentary democracy is much absent asit is abundant in a
constitutional democracy.
* Harkness Vs Bell’s Asbestos and Engineering Ltd. [1967]2 QB 729/36. Lord Denning therein quoted the
statement of Lord Bowen cited in Pontin v Wood [1962] 1 WLR &fter the enactment of R.S.C Order 2 rule 1(1) in
order to get over the decision of In re Prichard, decd. [1963]Ch 504.
® Sir Jack |.H. Jacob “The Reform of Civil Procedural Law” in “The Reform of Civil Procedural Law and other
Essaysin Civil Procedure’, (1982),p1



"X

Justice between man and man’. It manifests the political

will of the state that civil renedies be provided for civi
rights and clains, and that civil wongs whether they consi st
of infringenents of private rights in enjoynment of |life,

liberty, property or otherwise, be nade good so far as
practicabl e by conpensation and satisfaction or restrained if
necessary by appropriate relief. It responds to the social
need to give full and effective value to the substantive
rights of nenbers of society which would otherwise be
di m ni shed or denuded of worth or even of reality".

Such is the inportance of procedure that it is said to lie at the
heart of the |law by providing the necessary arnory to the parties
for presenting and conducting their <cases. |In the graphical
exposi tion of Sanghi’ he anal ogi ses the inportance of procedure to
justice to that of a human body and soul. The body viz. the
procedure vibrates with l|life because of and to the extent it
protects justice and justice depends upon and cannot be achieved
wi t hout the body viz. the proper and health procedure. It thus goes
without saying that in order to operationalise the elenents of
civil justice, the civil justice systemnust be able to effectively
give just solutions for substantive l|aw disputes by applying
appropriate rules of procedural |aw The procedural |aw nust
therefore have the capacity to ensure that the rights guaranteed
are enforced at |law w thout any inbalance between the rights that
people enjoy at law and the rights that they enjoy in practice.

To understand the relationship between procedural and substantive
law, one has to contextualise the two wthin the comon |aw
adversarial system The object of the systemis to search for the
truth and hence justice through the parties acting as adversaries
before an inpartial judge. In effect court proceedings are a kind
of civilised violence to prevent parties to conflicts of a
juridical nature fron1resorting to physical violence as a neans of
conflict resolution. Couture® gives the developnent of this
hi storical necessity in the followng exposition that "primtive
man's reaction to injustice appears in the form of vengeance. The
first inpulse of a rudinentary soul is to do justice by his own
hand. Only at the cost of mghty historical efforts has it been
possible to supplant in the human soul the idea of self-obtained
justice by the idea of justice entrusted to authorities. A civil
action in final analysis, then is civilization's substitute for
vengeance. In its present form this civilized substitute for
vengeance consists in a legal power to resort to the court praying

® Sir Maurice Amos “A Day in Court at Home and Abroad” (1926) 2 Cambridge Law Journal, p340.
" G.L Sanghi, “Trial and Proceduresin India” in “Trial and Procedures Worldwide” (Ed) by Charles Platto.
8 Edward J. Couture, “The nature of the judicial process’ 25 Tulane Law Review, p13



for sonmething against a defendant. Wether the claim is well
founded or not, is a totally different, and indifferent, fact.
During the litigation uncertainty reigns which only ends with the
decision. If the decision declares that the plaintiff is not in the
right, that the conplaint is wthout foundation, nmatters revert to
their prior status, but the drama has been played out".

Today in this era of constitutionalism there has energed the idea
of social justice, which has created nore, rights guaranteed and
enforceable at law Thus the need for a nore accessible and
effective legal machinery for the effectuation of the substantive
rights. In this respect the character of the courts as a citadel of
justice has beconme a constitutional function to dispense justice
through the judicial pacification of warring parties. And to the
citizen it is now a fundanental constitutional right to have access
to justice through the courts of justice established by the state.
This constitutional function of the courts of justice has been
clearly stated by Lord Diplock® that: -

"Every civilized system of governnment requires that the state
shoul d make available to all its citizens a neans for the just
and peaceful settlenent of disputes between them as to their
respective legal rights. The neans provided are courts of
justice to which every citizen has a constitutional right of
access in the role of plaintiff to obtain a renedy to which he
clainms to be entitled in consequence of an alleged breach of
his legal or equitable rights by sone other citizen, the
def endant. Wether or not to avail hinself of this right of
access to the court lies exclusively within the plaintiff's
choice; if he chooses to do so, the defendant has no option in
the matter; his subjection to the jurisdiction of the court is
conmpul sory. So, it would stultify the constitutional role of
the H gh Court as a court of justice if it were not arned with
power to prevent its process being msused in such a way as to
dimnish its capability of arriving at a just decision of the
di spute".

The above is of course the cherished ideal of any legal system
anal ogi sed by Sanghi in the netaphorical cathedral of justice'°,
Sir Jacob' explains this trend in the follow ng words:

® Bremer Vulkan v South India Shipping Corp Ltd. [1981]AC 909/977

19 G.L Sanghi, Op cit., P.21 recounts an Indian story of three stone cutters who are asked by a passerby what they
are doing. The first replied that he “cutting stone”. The next replied that he “was earning a livelihood”. And the
third replied that he was * building a cathedral”. And he concludes from the answers given that the ideal objective
of any trial procedureisto build a cathedral of justice which everyone knows is an ideal that is rarely reached as
the actors and workers involved in the process quite often end up in “cutting stones’ or “earning a livelihood” .

1 Sir Jack 1.H Jacob, “The Fabric of English Civil Justice” (1987) (hereinafter cited Fabric) p284.



"The traditional tendency in England is to avoid thinking of
reasoning 5in terns of principles but rather to | ook instead
to down-to-earth, workable, flexible nmeasures for resolving
new problens. The field of civil justice and particularly
civil procedure is sewn with solutions which are not |ogica
or coherent or based on principles, but which, neverthel ess,
work in practice according to nmethods and usages which have
becone part and parcel of the habits and custons of both
| awyers and |l ayman. The technicalities and conplexities of the
| aw have arisen and still hold sway, not because they respond
to the needs of justice, but precisely because they have been
for ages and still are acceptable practices irrespective of
whet her they serve the cause of justice"

In effect therefore civil procedure law nust be applied in
accordance with the precepts of «civil justice. And the
relationship between the substantive and procedural |aw nust be
governed by the constitutional principles of a fair trial and the
role of the courts as courts of justice. Collins MR?*® has
succinctly expressed the "relation of the rules of practice to the
work of justice as intended to be that of a handmaid rather than
m stress, and the courts ought not to be far bound and tied by the
rules, which are after all intended as general rules of procedure,
as to be conpelled to do what will cause injustice in a particular
case".

Agai nst the above theoretical frame work, | shall in the next
chapter nake an evaluation of the Uganda civil justice system to
find out the extent it has effectively applied procedural |aw as a
handmai d of justice and avoided applying it to defeat or cause a
m scarriage of justice.

CURRENT JURISPRUDENCE ON PROCEDURAL TECHNICALITIESIN
UGANDA

The enactment of Article 126(2)(e) in the 1995 Constitution of
Uganda was seen by all or at least the sovereign electorate as
revol utionary, ground breaking and establishing a new direction in
the civil justice machinery. It is inportant to note that the
wording of Article 126(2)(e) has a historical origin derived from
Section 20 of the East Africa Oder-in-Council, 1902. And in

12 Jeremy Benthan defined civil justice as “the effectuation of well grounded claims’; Mary P. Mack, Jeremy
Benthan, (1962) p87.
3 |n re Coles and Ravensheer [1907] 1 KB 1/4
* Section 20 of the East Africa Order-in-Council, 1902 reads:-
"In al cases, civil and criminal, to which natives are parties, every court:



appl ying Section 20 in 1971, Saldanha J, in Yokonia O wono® stated

as hereunder:
PR is it really necessary for the purpose of determ ning
an appeal that a decree should be drawn up...... would | be
doing justice in insisting upon the technicality that that a
decree shoul d be drawn up before the Chief Mgistrate can hear
t he appeal ? The question is not purely academ c. | understand
that there are sone 50 appeals pending in the Chief
Magi strate's Court in which decrees have not been drawn up. |If
| were to hold that decrees nust be drawn up before a Chief
Magi strate can assune jurisdiction, it would nean that
applications for leave to appeal out of tinme would have to
granted - decrees drawn up, fresh nenoranda of appeal filed.
This woul d i nvol ve unnecessary del ay and needl ess expense. It
would nmake a nockery of the admnistration of justice and
provide justification for the well-known jibe that the law is
an ass.

I f ever a case warranted the application of section 20 of the
East Africa Oder-in-Council, 1902, this case does."

Unfortunately the interpretation of the Article by the courts of
justice has been contrary not only to the expectations or
aspirations of the people but also to their constitutional function
as courts of justice. The effect of the courts' decision in
interpreting Article 126(2)(e) has been to give procedure the
domnating influence instead of making it subservient to
substantive law. Additionally this interpretation has now becone
part of our constitutional jurisprudence or so to say
constitutionalised through the cases of Tinyefuza '® and Rukundo®’.

It is noreover intriguing to note that this absurd and bizarre
state of affairs began in the Suprene Court with the case of
St ephen Mabosi'®. In that case the respondent in an application to
strike out its notice appeal for failing to take certain essential
steps within the prescribed tinme, sought in aid Article 126(2)(e)
urging that the objections of the applicant were nere
technicalities nmeant to defeat substantive justice. The Suprene
Court did not in its decision consider Article 126(2)(e) but

a) Shall be guided by native law so far asit is applicable, and is not repugnant to justice and morality or
inconsistent any Order-in-Council or Ordinance, or any regulation or rule made under any Order-in-
Council or Ordinance; and
b) Shall decide al such cases according to substantial justice without undue regard to technicalities of
procedure and without undue delay.
Yokoni a Ofwono V Leya Akongo ULR 1972 (1) 28
16 Attorney General v Major General David Tinyefuza Supreme Court Constitutional Appeal No.1 of 1997(unrep)
17 Serapio Rukundo versus Attorney General Constitutional Court case No.3 of 1997.
18 Stephen Mabosi versus Uganda Revenue Authority SCCA No.16 of 1995.
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proceeded to construe and apply the rules liberally in order to
give a just decision lest it would be wunjust to drive the
respondent away from the judgnent seat. It can be seen from this
judgnent that it could after all have been better not to have
Article 126(2)(e) as the court did not rely on it but yet cane to a
j ust decision by ignoring the procedural technicalities.
Additionally, the sane court had earlier in the case of Mkula
International Ltd.* given pride of place to justice rather the
procedural technicalities. In that case, even after the court had
ruled that the appeal was inconpetent, it proceeded to determ ne
the appeal on its nerits. A though the appeal was dism ssed,
however, the court set aside the award of the lower court which it
found as excessive and substituted the same wth an award
consistent with the law It is inportant to note that in arriving
at its decision the court invoked its inherent powers to prevent
abuse of its process where the abuse entails nmaking orders contrary
to law. The law in question was the substantive | aw

The Makul a case may have been in line with and an echo of the prior
deci sions deali ng with technicalities. In the case of The Iron and
Steelwares Ltd.?° the court invoked its inherent jurisdiction to
control its procedure by waiving the strict application of the
rules of procedure in order to ensure that procedural rules did not
defeat justice. It may be said that at the tinme of the said
deci sions then the common | aw of Engl and was very nmuch ommni present
as to guide the courts in carrying out its primary objective of
doi ng justice between the parties by applying the rules to yield to
the merits of the case. The statement of Lord Bowen?* that was
bei ng recast deserves nention in this regard to the effect that: -

"It is a well established principle that the object of courts
is to decide the rights of the parties and not to punish them
for mstakes they nmake in the conduct of their cases by
deciding otherwise than in accordance with their rights....I
know of no kind of error or mstake which if not fraudul ent or
intended to overreach, the court ought not to correct, if it
can be done without injustice to the other party. Courts do
not exist for the sake of discipline but for the sake of
deciding matters in controversy"

And Sir Jacob? while comenting on the outstanding contribution of
the Judi cature Acts of 1873-1875 which enbodi ed the Rules of Court

¥ Makula International Ltd V His Eminence Cardinal Nsubuga and another Uganda Court of Appeal Civil Appeal
No.4 of 1981 reported in [1982]HCB 11

% The Iron and Steelwares Ltd. v C.W Martyr company (1956) 23 EACA 175.

2 Cropper V Smith (1884) 26 Ch D 700/710.

2 gir Jack 1.H. Jacob “The Judicature Acts 1873-1875 Vision and Reality” in “The Reform of Civil Procedural law
and other Essaysin Civil Procedure’, (1982) p309.
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in their Appendi x, quotes Lord Bowen as saying that: -

"It is not possible in the year 1887 for an honest litigant in
Her Majesty's Suprene Court to be defeated by any nere
technicality, any step, any mstaken step in his litigation

Law has ceased to be a scientific gane that may be won or | ost
by pl ayi ng sone particul ar nove".

What then could have gone wong, while in the sanme session, the
Suprenme Court was making giant strides towards effectuating the
words of Lord Bowen. | shall for purposes of conparison refer to
the case of Shell versus Agip?® wherein the court departed fromthe
common | aw adversarial principle and proceeded to determne the
case in order to arrive at a just decision.

In this case both counsel for the parties nade subm ssions before
the court quoting cases leaving the judge with a different
i npression which was however changed on a further reflection and
decided otherwise. This was after the judge had nade his own
private judicial researches on cases not cited by both counsel but
whi ch he considered persuasive on the matter. Al though such has
been criticised as offending the rule of audi alteram partent’, it
however, represents the energing role of a nodern pro-active judge.

The decisions of the Suprene Court regarding the interpretati on and
application of Article 126(2)(e) have however denuded the giant
stride taken in the Shell versus Agip case. As | shall show |ater,
the court did not at all engage in any private judicial researches,
which would have led them to decide otherwi se. Additionally the
court assumed the jurisdiction to interpret Article 126(2)(e)
without any commtnent as a Constitutional Court and thence their
deci si on.

In the case of Uwex Industries Ltd.?>, the Suprene Court after
deciding that conpliance with Rules 81(1) and (2) were nandatory,
proceeded to discuss the interpretation and applications of Article
126(2)(e). It can therefore be said that the decision of the court
regarding Article 126(2)(e) was an obiter dictumas the application
had al ready been disposed of. And for that purpose | would like to
guote in extenso the statenent of the court as hereunder: -

"Regarding Article 126(2)(e) and the Mbosi case we are not
persuaded that the Constituent Assenbly Del egates intended to
wipe out the rules of procedure of our courts by enacting

% shell (U) Ltd. v Agip (U) Ltd. SCCA No.49 of 1995.

4 Goldsmith v Sperring Ltd. [1977]1 WLR 478. Also see Neil Andrew, Principles of Civil Procedure (1994) Para
3-017.

% Utex Industries Ltd. v Attorney General SCCA No.52 of 1995



Article 126(2)(e). Paragraph (e) contains a caution against
undue regard to technicalities. W think the Article appears
to be a reflection of the saying that rules of procedure are
handnmaids to justice - neaning that they should be applied
with due regard to the circunstances of each case. W cannot
see how in this case Article 126(2)(e) or the Mabosi case can
assi st the respondent who sat on its rights from 18th August,
1995 without seeking for leave to appeal out of time. It is
perhaps pertinent here to quote paragraph (b) of the sane
clause (2) of Article 126. It states

"justice shall not be del ayed

Thus to avoid delays rules of court provide a tinmetable within
which certain steps ought to be taken. For any delay to be
excused, it nust be explained satisfactorily"?®,

In appreciating this decision of the Suprenme Court, it is inportant
to understand the facts of the case, as they constituted the
circunstances. The Attorney GCeneral was the respondent in an
application to strike out his notice of appeal filed against a
judgnent delivered on 4th August 1995. Thereafter on the 7th
Septenber 1995 the respondent filed a letter to the Deputy
Regi strar requesting for the preparation of the record of
proceedi ngs. This copy was not copied to the applicant nor was it
served on to it. There was also no evidence or certificate of the
Deputy Registrar certifying the time when the record was ready and
delivered to the respondent. The court after construing the rules
of court and applying them to the facts proceeded to hold the
respondent could not rely on the proviso of rules 81(1) and (2) as
he had failed to conmply with the nmandatory requirenents therein
that the intended appellant had to nake a witten request within 30
days of the date of the decision appeal ed against and that a copy
of such request nust be sent to the intended respondent. Further
it was held that Rule 81(2) requires the intending appellant to
deliver a copy of the witten request to the intended respondent
who on the face of it was expected to indicate that it had been
copied to the intended respondent. Regarding the Deputy Registrar's
certificate, it was held that it was the bounden duty of an
intending appellant to ask for such certificate in as much as it
was his duty to actively take steps necessary to prosecute the
appeal .

Fromthe facts of the case it is clear that the respondent had not
conplied with the rules. And further the court had been presented
with a nunber of authorities wherein such non-conpliance has
resulted in striking out appeals as inconpetent, which were clearly

% |pid.



agai nst the respondent. But it will be noted that Article 126(2)(e)
had not yet been enacted and therefore it was never considered in
the authorities relied on by the Suprene Court as the basis for
their decisions. Wrsestill, the court did not in this case engage
in private judicial researches.

In the case of Haji Nurdin Matovu?’ the Supreme Court had this to
say: -

"On one hand, one has the necessity of following the rules,
and on the other hand there is need for the courts to control
their proceedings and not be stultified by the rules of
procedure. As CGeorges C J said in Essaji v Solanki [1968] EA
218/ 224 to which the learned single judge referred, the
admnistration of justice should normally require that the
substance of all disputes should be investigated and deci ded
on their nerits, and that errors and |apses should not
necessarily debar a litigant from the pursuit of his rights.
Unless a lack of adherence to the rules really renders the
appeal process difficult or inoperative, it would seem that
the main purpose of litigation, nanely the hearing of disputes
should be fostered rather than hindered. W would therefore
respectfully follow the Iead of Gdoki J.S.C. in the Tebaj ukira
case and hold that technical or nechanical operation or rules,
may be acconpani ed by reasonable steps allow ng applications
to be taken whereby a defect may be cured according to the
circunstances of the case".

In the sane case above quoted, the full bench of the Suprene Court
commended the approach of the single judge in the follow ng words
that: -

"The learned Judge exercised his discretion in favour of
allowng issues in this litigation to be finally determ ned,
and it appears to us to be consonant with the nodern approach
to this subject, whereby as far as possible, mstakes and
bl unders of the l|legal profession should not be permtted to
interfere with the main aim of the judicial service which is
to provide for the orderly consideration of disputes on their
merits"?,

Even if the court had not undertaken private judicial researches
the tenor of the Supreme Court, which was very clear, represented
its approach towards procedural technicalities. The Suprene Court
reinstated its role as a court of justice whose prinmary objective
was to do justice between the parties. Additionally it expounded

" Haji Nurdin Matovu v Ben Kiwanuka SCCA No. 12 of 1991
28 :
Ibid.
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its authority to allow neritorious clains to be duly effectuated
wi thout allowing the operation and application of procedural rules
to overwhel mthe nerits of the case.

Whi chever option the court would have chosen in deciding the case
of Wex Industries Ltd. (either to engage in private judicial
researches or to exercise its jurisdiction as a court of justice),
the result in the said case would have been different. Wat then
were the pertinent questions the court ought to have addressed
itself to, in order to arrive at a just decision of the substantive
|aw disputes? The first question would have been whether the
respondent’'s non-conpliance with the rules had rendered the appeal
process difficult or inoperative? The respondent had failed to copy
and send a copy of the letter requesting for proceedings to the
appel lant. Wiat then is the rationale behind the intending
appel lant witing a letter requesting for proceedings from the
Regi strar with a copy being sent to the intended respondent? |
shall not in this article go behind each rule to find out the basis
for its enactnent. But suffice it so say that generally rules
provi de the machi nery, manner and neans by which legal rights and
duties are to be enforced or recognized by the courts of |aw by
ensuring that there is procedural fairness. In effect the rules are
not an end in thenselves but a means of achieving the objectives
| aid down in substantive |aw

The second question then, would be whether the decision of the
court achieved or was consistent with the objectives laid down in
substantive |aw? The respondent was seeking to appeal against a
judgnent delivered against it in the trial court, as a matter of
right. The interest of +the respondent was to get a fina
determnation as to his liability, which he was contesting.

The third question the court ought to have addressed itself on
woul d have been whether its decision finally determned the dispute
between the parties? If legal rights are not to be nerely and
abstractly acknow edged then they ought to be adequately protected
and enforced. Striking out the appeal as inconpetent neant that the
respondent could go back and conply with the rules and then have
his appeal heard on nerit. But this would also be subject to the
court being satisfied that there were sufficient reasons for non-
conpliance by the respondent. This would in turn open up a spira
of applications to have the respondent heard on nerits. Even
wi thout arguing the nerits of such applications, it is already
clear that the decision of the Supreme Court instead of finally
determning the controversy and dispute between the parties would
only result ina mltiplicity of |egal proceedings.

On the other hand, if the respondent was a private litigant other
than the Attorney Ceneral, instead of pursuing the appeal through
11



applying for the extension of tinme, he still had the alternative of
suing the advocate for damages. As to whether the respondent as a
litigant would have a cause of action against his advocate would
depend on whether the non-conpliance with the rules constituted a
bl under or mstake of counsel. It is true that counsel requested
for the proceedings outside the prescribed tine. Further, he did
not copy and serve the letter to the respondent. The advocate did
not also extract a copy of the Registrar's certificate certifying
the tinme when the record was conpleted. But supposing all this had
been done, would the preparation of the record have been conpl eted
earlier and advanced the appeal to an earlier conpletion? The sane
court in the case of Rukuba versus Kazzora®® took judicial notice
“of the great difficulties and shortage of |logistics in the
preparation of records". Could it be that in the case of Uex the
causes of delay had been overcone?

The | ast question that the court ought to have addressed itself on
woul d have been the interpretation of Article 126(2)(e). | have
already said that this being a matter of interpretation of the
Constitution then the conpetent court to nake any authoritative
interpretation would have been the Constitutional Court. Thus the
Suprenme Court ought to have nmade a reference of the issue to the
Constitutional Court. Instead it engaged in speculation of the
intention of the Constituent Assenbly and ruled that the intention
was not to wipe out the rules of court. Gven the material
available on the court record it is highly doubtable that the
Supreme Court could discern the intention of the Constituent
Assenbly. To say that the Constituent Assenbly could not have neant
to wpe out the rules of court neans that the Article was subject
to the rules. O put the other way, one can interpret the said
statement to nmean that the rules of court were suprene to the
constitutional enactnent.

But the Constitution is the suprene |aw and can w pe out the rules
of court by rendering themvoid for being inconsistent wth any of
its provisions. The Suprene Court in order to give effect to its
meani ng stated that the Article was "a reflection that the rules of
procedure are handmaids of justice neaning that they should be
applied with due regard to the circunstances of each case"*. Wth
due respect to the Court the quotation of rules of procedure being
handmai ds of justice and neani ng given thereof was out of context.
The statenent that rules of court are handmaids of justice was
first made by Collins MR in re Coles and Ravenshear®. The sane
statement was quoted in The Iron and Steelwares Ltd.3 and in order

% M.L.S. Rukubav JW.R Kazzora SCCA No. 11 of 1991
% Utex Industries Ltd Op cit.

3 In re coles and Ravensheer [1907] 1KB 1/4

32 (1956) 23 EACA 175. See note 13.
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for the handnmaid not to defeat justice, the court in that case
wai ved the strict application of a rule in order to do justice.
Accordingly if the court had really neant to inteprete Article
126(2)(e) wusing the said quotation, it would have read the ful
gquotation and applied it to the facts. No better and just decision
woul d have been nmade than to waive the strict application of the
rul es that had not been conplied with by the respondent.

It will be noted that in order to validate their decision as to the
inapplicability of Article 126(2)(e), the Supreme Court relied on
Article 126(2)(b) to the effect that "justice shall not be
del ayed". Wereas the provision sought to be applied is all wel
nmeani ng, but with due respect to the Court it was msapplied in the
circunstances. The effect of the decision of the court was to
strike out the notice of appeal and not to end the dispute and
controversy between the parties. |If what had al ready happened had
del ayed justice then the decision striking out the notice of appeal
del ayed justice the nore. There was nothing to stop the respondent
from going all over again to start the appeal process. Only a
di sappointed litigant and with no confidence in the justice system
woul d give up. Although the award of costs against such a litigant
as was done would debar him from pursuing his right of appeal to
final conclusion, one would, however, wonder whether that was the
justice that was envisaged to be accel erated and done expeditiously
for the parties?

After the U ex case one would have expected an act of renorse by
the Suprene Court by way of anmending the rules. Unfortunately there
was no such renorse instead the Chief Justice has under S. 51(2)(b)
of the Judicature Statute, 1996 nodified rule 81(2) to the effect
that the appellant has to retain proof of service of the letter
requesting proceedings. Additionally in the case of Kasirye,
Byaruhanga and Co. Advocates®, the Suprene Court went ahead to
reinforce their decision in UWex Industries and set a |ocus
classicus. In the case of Kasirye, Byaruhanga the appellant had
conplied with all the other rules save serving the letter of
request on the respondent. Counsel for the appellant even conceded
the lack of service of the witten request but sought in aid
Article 126(2)(e) contending that no injustice had been occasi oned
to the respondent.

The Suprenme Court in upholding the prelimnary objection had this
to say after quoting Article 126(2)(e) and underlining the words
“subject to the law'.

"W have underlined the words subject to the law This neans
that clause (2) is no license for ignoring existing |aw Rules

¥ Kasirye, Byaruhanga and Co Advocates v Uganda Development Bank SCCA No. 2 of 1997
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81(1) and 81(2) are existing laws......

Clearly sub-rule (2) of rule 81 disentitled the appellant from
relying on the proviso to sub-rule (i) if such appellant fails
to serve the respondent with a copy of the request for
proceedi ngs. There are nmany deci ded cases on this point3*,

And after quoting their interpretation of Article 126(2) (e) nade
in Ubex, the Suprene Court further held that:

"W adopt the sanme reasoning here and say that a litigant who
relies on the provisions of Article 126(2)(e) mnust satisfy the
court that in the circunstances of a particular case before
the court it was not desirable to pay undue regard to a
rel evant technicality. Article 126 (2)(e) is not a nagi c wand
in the hands of defaulting litigants".

In this case again the Suprene Court undertook the role of a
Constitutional Court. And even if they would have had the
constitutional mandate to interprete this particular provision, |
nmust say they did not apply the correct principles.

It wll be noted that in Uganda there is a dearth of authority
setting out the principles of constitutional interpretation for
very well known reasons.® And in the circunstances we have to rely
on principles developed in other constitutional denocracies and
possibly wth a track record in constitutional jurisprudence. In
the case of State of South Dakota v State of North Carolina®,
Justice Wiite stated the principles in the follow ng words: -

"I take it to be an elenentary rule of constitutional
construction that no one provision of the Constitution is to
be segregated fromall the others and to be considered al one,
but that all the provisions bearing upon a particul ar subject
are to be brought into view and to be so interpreted as to
effectuate the great purpose of the instrunent. |If, in
followng this rule, it be found that an asserted construction
of any one provision of the Constitution would, if adopted

neutralize a positive prohibition of another provision of that
instrument, then it results that such asserted construction is
erroneous, since its enforcenment would nmean not to give effect
to the Constitution but to destroy a portion thereof".

% The Supreme Court cited the following cases Robert Kitariko v Twino - Katama, Court of Appeal Civil
Application No. 6 of 1982; P. Nakiwalav The Libyan Arab Uganda Bank SCCA No. 6 of 1986, Almeidav
Almeida SCCA No. 15 of 1990 and Utex Op cit.

% There have been very few constitutional cases under the previous Constitution. And even then most of the cases
were aimed at challenging the constitutionality of the sitting government.

% State of South Dakota v State of North Carolina, 192 U.S 286 (1904) at p328
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Under Article 126(1), the courts are enpowered to exercise judicial
power, which is derived fromthe people in the nane of the people
and in conformty wth law and wth the values, norns and
aspirations of the people. Under Article 257 judicial power is
defined to nmean power to dispense justice anong persons and between
persons and the state under the |laws of Uganda. Wat law is then
meant as the basis for dispensing justice? To ny mnd the law in
question would be substantive law i.e. the l|aw which defines,
creates, confers and inposes legal rights. O was it as the court
deci ded procedural law i.e. the law, which provides the nachinery,
manner and neans by which legal rights and duties are enforced or
recognized by the law? To say that subject to the |aw neant
procedural |aw would nean that procedural |aw exists independent of
substantive law. And in effect procedural law is given supremacy
and a domnating influence over substantive law with the outcone
that legal rights are enforced in the abstract.

| shall nake an analysis of the Suprenme Court's decision using a
hypot heti cal case. Supposing X is duly indebted to A and A in order

to recover his nmoney from X brings an action in court by notice of

nmotion. X having been duly served comes to court and argues that

the action for recovery is not properly before court and therefore
ought to be dismssed. O course the procedure is by and Ilarge
wong. What then would be the effect, if court went ahead and
dismssed the action for recovery on the basis of not being
properly before court? First of all A would have been denied his
legal right to enforce his claimto recover his debt fromX A so
X woul d not have been given an opportunity to explain whether A's
claimis well founded or to assert his claim of ownership on the
amount in dispute. Instead the court would have decided on the
met hod the parties have to enploy in order to enforce such clains
as A's. But then what was A s objective in comng to court - to
| earn the procedure or enforce his rights?

On a closer scrutiny of the decision in Kasirye, Byaruhanga, it
will be noted that the court foreclosed its inherent powers and
jurisdiction to nake orders that may be necessary for the ends of
justice or prevent the abuse of its process. In the said decision
it becane incunbent upon a litigant who sought to rely on Article
126(2)(e) to satisfy court that in the circunstances of the
particular case, it was not desirable to pay undue regard to a
relevant technicality. But this position of the court seens
irreconcilable with the court decisions on when it may exercise its
discretion and invoke its inherent jurisdiction. In the case of
National Union of derical, Comercial Professional and Technica
Enpl oyees® the Supreme Court stated that in exercise of courts'

3" National Union of Clerical, Commercial Professional and Technical Employees Vs National Insurance
Corporation SCCA No. 17 of 1993.
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inherent jurisdiction the court is given wide residual powers to
prevent or correct any injustice and the question whether the court
shoul d invoke those powers is a matter for the courts' discretion
which should be exercised judicially. If the court has to be
satisfied in a particular case, can it then exercise its discretion
to prevent or correct any injustice? Wuld it not be a proper case
for the exercise of the courts’ discretion when and if the effect
of the application of rules in a particular case would result and
occasion a mscarriage of justice? And is there a better case for a
m scarriage of justice than the failure of court to reach a just
decision for a substantive |law dispute by denying a litigant the
right to be heard on the nerits?

The above notwi t hstanding, even if the Suprene Court were to insist
that the rules had to be conplied with, in the Kasirye, Byaruhanga
case the rules were not conplied with. The decision therein was as
a result of a prelimnary objection, which was raised informally.
This was itself contrary to rule 101(b)*. | wll assume that the
appeal must have been struck out under rule 80%. Under rule 42%
all applications to the court are to be by notion save for infornal
applications nmade in the course of hearing or by consent of all
parties. It would seem that an application which seeks to strike
out an appeal under rule 80 can only be a formal one by notion,
before the appeal is instituted or after, but not during the
hearing. This is reinforced by a later decision of Wanbuzi C J in
Prof. Syed Hug*.

Not to have followed the procedure of requiring the respondent to
raise the objection formally caused an injustice to the appellant
If a formal application had been nade, then the defaulting litigant
would have relied on the case of Haji Nurdin Matovu Kiwanuka*?

% Rule 101 (b) of the Court of Appeal Rules Directions, 1996 made under legal notice No. 11 of 1996 reads as
follow:- At the hearing of an appeal in the Court a respondent shall not, without leave of the court, raise any
objection to the competence of the appeal which might have been raised by application under rule 81,

The same text was in the previous rule 101(b) of the Supreme Court Rules which were also an amendment
of the East African Court of Appeal Rules by S.1.19 of 1991, The Court of Appeal for East Africa (Amendment)
Rules, 1991.

% Rule 80 in the Court of Appea Rules Directions, 1996 reads:

“A person on whom a notice of appeal has been served may, at any time, either before or after the

institution of the appeal, apply to the court to strike out the notice or the appeal, as the case may be, on the

ground that no appeal lies or that some essential step in the proceedings has not been taken or has not
been taken within the prescribed time”.
“0 Rule 42 of the Court of Appeal Rules Directions, 1996, reads as follows:-

“subject to sub rule (3) and to any other rule allowing informal applications all applications to the court

shall be by motion, which shall state the grounds of the application. This rule shall not apply

a) to applications made in the course of a hearing which may be made informally; or

b) to applications made by consent of al parties, which may be made informally by |etter.

“ Prof. Syed Huq v The Islamic University in Uganda SCCA No. 47 of 1995.
“2 Haji Nurdin Matovu Op cit.
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which cited with approval the case of Kiboro*® and wherein a new
procedure was invented to the effect that although an appeal may
appear to be inconmpetent, the court would adjourn the matter to
give tine for the extension of tinme to be taken. In the case of
Kiboro the court heard the application to strike out the appea

al ongside the application for extension of tine and further heard
the appeal de bane esse. Smlarly in the case of Mikula
International Ltd.** the court heard the objection on the
conpetency of the appeal which was upheld but also proceeded to
deci de the appeal on nerits.

UNPRECEDENTED PRECEDENT

After the decisions in Uex and Kasirye, Byaruhanga, the Suprene
Court had not only tied its hands by extinguishing its inherent
powers but had al so established a precedent to be followed by the
| ower courts. And regrettably the Court of Appeal constituted as a
Constitutional Court followed the precedent of the Suprene Court.
One wonders whether the decision of the Suprenme Court not
constituted as an appellate and final court on a constitutional
matter would constitute a precedent for the Constitutional Court.
The answer to this involves a ot of jurisprudential debate that on
their own would be sufficient material for another paper. |
therefore will not venture into such discussion but suffice it to
say that the Constitutional Court did apply a decision of the
Suprene Court sitting in an ordinary civil appeal as a precedent!

In the Supreme Court Tsekooko, JSC* found his hands tied by the
previ ous decisions and had only to state: -

"I think, therefore, that docunents drawn by an advocate
without a practicing certificate should not be regarded as
illegal and invalid sinply because the advocate had no
practicing certificate when he drew or signed such docunents.
In ny opinion Article 126(2)(e) of the Constitution would be
infringed if a pleading is declared invalid because it is
signed by an advocate who does not possess a valid practicing
certificate"

Even after having nade such a remark, Tsekooko, JSC did not go
ahead to dissent from his brothers whose decision was that an
advocate who practices without a valid certificate after February
in any year conmmts an of fence and the docunent prepared, signed or

3 Kiboro v Posts and Telecommunications Corporation [1974]EA 155 (CA).
“ Makula International Ltd Op cit.
“ Prof. Syed Hug Op cit.
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filed by such an advocate are invalid and of no | egal effect.

In the Constitutional Court, Article 126(2)(e) had been given a
generous and purposive construction in the case of Mjor Ceneral
David Tinyefuza versus Attorney General*. In that case all the
judges cited and applied wth approval the case of Uganda versus
Conmi ssioner of Prisons Exparte Mitovu? and in the interest of
justice decided to jettison formalismto the wind and overl ook the
several deficiencies in the application by proceeding to determ ne
the substantive issues referred to the court. It wll be noted that
this position of the Constitutional Court was a reassurance of the
courts performng effectually their constitutional role as courts
of justice. And it possibly would have been in reliance on this
decision that it was invoked by counsel in the cases of Uex and
Kasi rye, Byaruhanga. As | have already said the Suprene Court gave
its interpretation Article 126(2)(e). It is also inportant to note
while the Tinyefuza case was on appeal, the Constitutional Court
then made a turn about and overruled itself. In the case of Serapio
Rukundo*® the petitioner therein sought to challenge the appellate
decision of the Court of Appeal in an election petition as being
i nconsi st ent with Article 126(2)(e) of the Constitution.
Unfortunately, the Constitutional Court struck out the Rukundo case
and killed in the bud this would-be |andmark case on the
interpretation of Article 126(2) (e). Addi tional ly, t he
Constitutional Court in the said case put a seal on all further
clains that would have arisen challenging the courts failure to
apply Article 126(2)(e). The Constitutional Court in its decision
flagrantly abdicated its constitutional role and stated that: -

"In our view, if the public feels that the application of the
law as interpreted by the courts causes injustice or that it
runs contrary to a provision of the Constitution, the renmedy
does not lie in petitioning the Constitutional Court for a
declaration. The renedy lies with parlianment which has power
to amend the relevant |aw *.

The Constitutional Court further <created an escape route by
di stingui shing the Tinyefuza case in the foll ow ng words:

"W think that Tinyefuza's case as it stands now (it is on
appeal ) is distinguishable fromthe present petition in that
the objection therein was nmainly on irregularities pertaining
to the supporting affidavit and the petition was in respect of
violation of a fundanental right of an individual. In the

6 Major General David Tinyefuza v Attorney General Constitutional Court petition No 1 of 1996(unrep).
" Uganda versus Commissioner of Prisons Ex parte Matovu [1966] EA 514/521.

“8 Serapio Rukundo Op cit.

*1bid.
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instant petition the objections touched on a fundanental point
of law, which go to the root of the case. For exanple
limtation of tine, proprietary of parties and question of
cause of action...... "50

Followi ng inredi ately after the case of Rukundo, the Constitutional
Court delivered the judgnent in Dr Rwanyarale and Another versus
Attorney General® and stated that: -

"W do not see that Article 126(2)(e) has done away with the
requirenent for litigants to conply with rules of procedure in
litigation. The Article nmerely gives constitutional force to
the well-known and |ong established principle at common |aw
that rules of procedure act as handnai dens of justice. W do
not see how justice can be properly admnistered w thout
followng inportant rules of procedure. The framers of the
Constitution were alive to this point hence the requirenment in
Article 126 that the principles, including that of not paying
undue regard to technicalities, nust be applied subject to the
law. COearly such law would include fundanental rules of
pr ocedure".

Thereafter the Constitutional Court cited with approval the cases
of Uex and Kasirye, Byaruhanga and admtted that although the
Suprene Court was dealing with an ordinary civil case, they however
t hought t he principle stated t here equal ly appl i es to
constitutional cases.

What then are fundanental or inportant rules of procedure as
opposed to irregularities? And when does non-conpliance wth such
rules go to the root of the case as to raise fundanmental points of
|aw? Can there be instances when the application of procedural
rules can take priority over the effectuation of legal rights by
the courts of justice? Alternatively, are the rules of procedure an
end in thensel ves, whereby their application alone to a particul ar
controversy leads <court to arrive at a just solution for
substantive |aw disputes? Taking the exanple of the Kasirye,
Byar uhanga case, the appellant therein failed to serve a letter of
request on the respondent and the Suprene Court struck out the
appeal as inconpetent. Does this case then provide the standard of
the fundanental rules of procedure that have to be conplied wth?
In the case of Rukundo and Dr Rwanyarare if the rules were so
fundamental as to go to the root of the case, then why didn't
Constitutional Court dismss the petition as an act of finality?
The Constitutional Court relied on the case of Everett versus

50 | i
Ibid.
* Dr James Rwanyarale and and another versus Attorney General Constitutional Court Petition No. 11 of 1997.
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R bband®?, which decided that the point of |aw nust be such that if
decided in one way would be decisive of litigation. And noreover,
Everett v Ri bband was deci ded under our Uganda equival ent of Order
6 rules 27 and 28%.

The deat hbl ow on Article 126(2)(e) was finally given by the Suprene
Court in the case of Attorney General versus Mjor Ceneral David
Ti nyefuza. ® Although, this point was not appeal ed against, two of
t he Judges viz. the Wanbuzi C. J and Karokoora J.S. C nade a deci sion
t hereon. Wanbuzi C J stated as follows: -

..... in nmy view as there is no appeal against the decision
of the Constitutional Court on irregularities the conplaint
against the application of the <case of Uganda versus
Conm ssi oner of Prisons Exparte Matovu cannot be sustained. In
these circunstances |lam unable to see any departure from the
holding of this court in the cases of Kasirye, Byaruhanga and
Co Advocates versus Uganda Devel opnent Bank G vil Appeal No. 2
of 1993 and Uex Industries Ltd. versus Attorney Ceneral QG vil
Appeal 55 of 1995 (unreported) in their reference to the
provisions of Article 126(2)(e) of the Constitution to the
effect that: -

"Substantive justice shall be admnistered w thout undue

regard to technicalities"”
is not a license to ignore the rules of procedure and the
| aw. ”

THE ENGLISH APPROACH TO TECHNICALITIES

Sir Jacob®, while giving a general view of the English Gvil
Procedure in 1800, stated thus:

"It may be said without exaggeration that in 1800 the system
of civil justice in England appeared to be in a state in which
there was very little system and precious little justice. It

*2 Everett versus Ribband and another [1952]2QB 198
%% Order 6 rules 27 and 28 read as hereunder:-
27. Any party shall be entitled to raise by his pleading any point of law, and any point so raised shall be
disposed of by the court at or after the hearing:
Provided by consent of the parties, or by order of the court on the application of either party, the
same may be set down for hearing and disposed of at any time before the hearing.
28. If, in the opinion of the court, the decision of such point of law initialy disposes of the whole suit, or
of any distinct cause, ground of defence, set-off, counterclaim or reply therein, the court may thereupon
dismiss the suit or make such other order therein as may be just.
> Supreme Court Constitutional Appea No.1 of 1997 Op cit.
% Sir Jack |.H Jacob, “Civil Procedure Since 1800” in “The Reform of Civil Procedure Law and other Essays”
(1982), P.194/5.
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presented an incredible picture of I nstitutional and
procedural conplexities and technicalities, anonmalies and
absurdities, archaic and even feudal practices which operated
in large nmeasure to produce gross and pal pable injustices in
the sense that neritorious clains were delayed or denied or
inhibited from being brought, and nmany neritorious defenses
went unheard. Apart from the fact that access to the courts
was in practice out of reach of the great mgjority of the
people of the country, those who were able or were conpelled
to resort to the courts were subject to endless delays,
fruitless wangling, burdensone expenses and nortifying
vexations".

And Jereny Benthan?® said of the existing system as "being a
fathom ess and boundl ess chaos, made up of fiction, tautology,
technicality and inconsistency and the admnistrative part of it a
system of exquisitely contrived chicanery which nmaxi m ses del ay and
the denial of justice". The cunbrous procedures and pedantic
technicalities experienced by the litigants in the superior courts
whi ch then were the Court of the King's Bench, the Court of Common
Pleas and the Court of Exchequer was summarised by Sir Jacob® as
fol | ows:

"Their procedure was based upon the system of special
pl eadi ng, which however adm ssible as a species of dialectic,
inevitably pronoted excessive technicality and absorption in
mere fornms. Just clains were liable to be defeated by trivial
errors in pleading, by infinitesimal variances between
pl eading and proof and by the non-joinder or msjoinder of
mere nom nal parties. The arbitrary classification of actions
into" fornms of action" was another pitfall into which the nost
wary sonetines fell".

The above system which represents the old system was however
revol utioni zed and effected with fundanental changes mainly during
the period of 45 years from 1830 to 1875°®. The fundanental changes
fromthe old systemwere geared towards the elimnation or at |east
the reduction of vexation, delay and expense and to provide
unhi ndered access to the courts to all persons for the resolution
of their civil disputes whether large or small by renoving the
sense of fear and alienation of the masses of people at the
prospect of resorting to legal machinery, lifting the nightnare
burden of the costs of litigation, freeing the procedures and
practices of the courts from the fetters of technicality and

% Sir Jack 1.H Jacob, “The Judicature Acts 1873-1875 Vision and Reality” in “The Reform of Civil Procedure etc”
op cit p302

> Sir Jack |.H Jacob,” Civil Procedure since 1800” in “ The Reform of Civil Procedure etc” op cit p197

% bid., P 204/5
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formalities, and increasing sinplicity and flexibility in judicial
admnistration in place of conplexity and rigidity. The passage of
the Judicature Acts 1873 and 1875 nmarked a turning point in the
English civil procedure |aw through providing the common code of
procedure of the Suprenme Court of Judicature® i.e. both the H gh
Court and the Court of Appeal, by enacting the Rules of Court.

It will be noted that in the Judicature Acts the court was
struggling to free itself fromthe fetters of technicalities, which
had marred the achi evenent of civil justice. It was envisaged that
the rules of court would provide a nachinery to enable courts carry
out their primary objective of doing justice between the parties
with the procedural rules yielding to the nerits of the case. In
the rules there was the fundanental provision in Order 59 which
| ater becane Order 70 in the 1883 rules®. And in reliance on O der
70, Bowen L.J® in 1887 made his nost often quoted and fanous
decl aration of the English systemof civil justice that: -

"It is not possible in the year 1887 for an honest litigant in
Her Majesty's Suprene Court to be defeated by any nere
technicality, any step, any mstaken step in his litigation.
Law has ceased to be a scientific gane that may be won or | ost
by pl ayi ng sone particul ar nove".

Even then it cannot be said that technicalities of procedure ceased
in the determnation of legal rights between parties by the courts.
There were matters related to the operation of the Limtation Act
that foreclosed the party's legal rights. The trend culmnated in
the decision of Re Prichard®, which was pronounced as a lunatic
decision.®® But immediately after the said decision, the Rules
were anended and Oder 70 was replaced with Oder 2. And Sir
Jacob® remarked in relation to the said provision as hereunder: -

"The nearest we have conme to in relation in giving concrete
life to the vision of Lord Bowen is the new Order 2 of the
Rules of the Suprene Court which deals wth procedural
nullities, which was nade in 1962 as a result of the decision
of the majority of the Court of Appeal in the case of Re
Prichard, which an Australian |awer, Professor Sawer,
pronounced as being a lunatic decision. The new Oder 2 is
perhaps the nost radical change nmade in procedural rules in

% Sir Jack |.H Jacob “ The Judicature Acts 1873-1875...” Op cit p308/9

€ |bid., p309

¢ |bid., p309

%2 |n re Prichard, Decd. [1963]1 Ch 502 (CA)

8 Australian lawyer, Professor Sawyer quoted by Sir Jack |.H Jacob in “ The Judicature Acts 1873-1875....." Op cit,
p309

% | bid. p309/10.
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recent tinmes. Its effect is to prevent every non-conpliance
with the requirenments of the rules from producing a nullity
and conpelling it to be treated as an irregularity. The result
is that judges can no longer explain that they have no power
to cure or save or assist in putting right an irregularity in
procedure on the basis that it amounts to a nullity, but they
nmust thensel ves as a duty deci de whet her they should treat the
matter as sonet hing which can be cured or saved or ought to be
set aside wholly or in part".

In the same vein Lord Denning® had this to say of Order 2:-

"This new rule does away with the old distinction between
nullities and irregularities. Every omssion or mstake in
practice or procedure is henceforward to be regarded as an
irregularity, which the court can and should rectify so |ong
as it can do so without injustice. It can at |ast be asserted
that "it is not possible for an honest Ilitigant in Her
Maj esty's Suprene Court to be defeated by a nere technicality,
any step, any mstaken step in his litigation. That could not
be said in 1963. See in Re Prichard, decd. But it can be in
1966. The new rule does it."

Wth such an assertion, one would have thought that all is well
with the English civil justice system Unfortunately, that has not
been the case as the call for procedural reform and greater access
to civil justice has growmn | ouder and conti nues.

In 1994 the Lord Chancellor appointed Lord Wolf® to review the
current rules and procedures of the civil courts in England and
Wales in order: -

to inprove access to justice and reduce the cost of
[itigation;

to reduce the conplexity of the rules and nodernise
t echnol ogy;

renove unnecessary distinctions  of practice and
pr ocedur e.

In June 1995 Lord Wbolf published his Interim Report® under the
title Access to Justice. In the said Interim Report, Lord Wolf

% Harkness v Bell’s Asbestos and Engineering Ltd [1967]2 QB 729/736.

% Lord Chancellor's Department Press Notice 61.94 of 24/3/94

®7 Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the civil justice system in England and
Wales (June 1995), HMSO.
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approached the problens of the civil justice system by stating the
basic principles® that should be met by a civil justice systemin
order to ensure access to justice as being: -

It should be just in the results it delivers

It should be fair and be seen to be so by ensuring that
litigants have an equal opportunity, regardless of their
resources, to assert or defend their legal rights.

Providing every litigant with an adequate opportunity to
state his own case and answer hi s opponents.

Treating |ike cases aliKke.

Procedures and costs should be proportionate to the
nature of issues involved.

It should deal with cases with reasonabl e speed.
It shoul d be understandable to those who use it.

It should be responsive to the needs of the people who
use it.

It should provide as much certainty as the nature of
particul ar cases all ows.

It should be effective, adequately resourced and
organised so as to give effect to the previous
princi pl es.

And al ongside the Interim Report, a draft set of Gvil Proceedings
Rul es®® was prepared to give effect to the substantive reforns
proposed in the report. Wile advising on the approach to be taken
by the judges while applying the rules, Lord Wolf stated thus: -

"Instead of the over-technical way the rules have been applied in
the past, the new rules will have to be used in a different
way: they will have to be read as a whole, not dissected and
viewed word by word under a mcroscope. The new rules are
being deliberately framed so that the approach of those
construing them can be nore purposive and less technical. It
will thus be the responsibility of the judiciary to nake the

% |bid., Chapter 1
% Lord Woolf, Access to Justice - Draft Civil Proceedings Rules, HMSO
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new syst em wor k.

Lord Wholf in order to support his approach of applying a purposive
construction cited with approval the statenent of Lord Denning in
James Buchaman and Co Ltd. versus Babco Forwarding and Shipping
(UK Ltd.™ that: -

" Adopting this nethod..... neans.... that the judges do not go
by the literal nmeaning of the words or by the grammatica
structure of the sentence. They go by the design or purpose
behind it. Wen they conme upon situation, which is to their
mnds within the spirit but not the letter of the |egislation,
t hey sol ve the problem by | ooking at the design and purpose of
the legislature - at the effect it was sought to achieve. They
then interprete the legislation so as to produce the desired
affect. This means they fill gaps, quite unashanedly, w thout
hesitation. They ask sinply; what is the sensible way of
dealing with this situation so as to give effect to the
presuned purposed of the | egislation”

And accordingly in order to give effect to this new approach of
interpretation and application of the rules of procedure and to
identify the purpose at the outset, Lord Wolf deliberately
proposed the enactnment of the statenent of their overriding
objective as the opening provision of the new rules’ The
overriding objective of the rules read as foll ows: -

1. The overriding objective of these Rules is to enable the
court deal with cases justly.

2. The court must apply the rules so as to further the
overriding objective.

3.Dealing wth a case justly includes: -

a)Ensuring, so far as is practicable, that the parties
are on an equal footing.

b) Savi ng expense.
c) Dealing with the case in ways which are proportionate
i) to the amount of noney invol ved.

ii) to the inportance of the case

" | nterim Report, Ibid. chapter 26 para 25
™ James Buchanan and Co Ltd. v Babco Forwarding and Shipping (UK)Ltd. [1977] QB 208
2 Draft Civil Proceedings Rules, Op cit, Rule 1.1
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iii) to the conplexity of the issues
iv) to the parties' financial position.
d) Ensuring that it is dealt with expeditiously; and

e) Allotting to it an appropriate share of the court's
resources, while taking into account the need to all ot
resources to other cases.

It will be noted that under the Draft Rules, there is no provision
equivalent to the RSC Oder 2. This would nean that courts when
applying the rules would have to effectuate the overriding
objective of the rules and any issue arising under the rules in
respect to their meaning or application or non-conpliance has to be
resol ved by reference to the overriding objective.

After the Interim Report which was based on w de consultation and
thereafter greatly discussed’®, Lord Wolf presented a Final Report
in July 1996™. And currently the reconmendations therein are being
i npl enented. And commenting on the process of inplenmentation Lord
Whol f had this to say:

"I'f ny reconmendations are inplenented the | andscape of civi

l[itigation will be fundanentally different from what it is
now. It wll be underpinned by Rule 1 of the new procedure
code, which inposes an obligation on the courts and the
parties to further the overriding objective of the rule so as

to deal with cases justly..................... The requirenent
of procedural justice operating in the traditional adversari al
context, will give effect to a system which is substantively
just in the results it delivers as well as in the way in which
it does so"™.

THE RIGHT TO ACCESSTO JUSTICE

G ven the above approach of the Suprene Court towards procedura
technicalities, one may then wonder whether our 1995 Constitution
guarantees the right to access to justice. |In this paper | shal
not go into the jurisprudential definition and nmeaning of justice,
but | shall give it a practical definition fromthe viewpoint of
alitigant. Wiat does a citizen who cones or is brought to a court

™ The Reform of Civil Procedure: Essays on Access to Justice Ed by A.A.S.Zuckerman, Ross Cranston.
™ Lord Wolf, Access to Justice. Final Report, HMSO
" |bid. Section 1 Para 8.
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of justice as a litigant want or expect to get as the end result?
Jerry Mashaw® attenpts to give an answer to the above question by
quoting an ancient Egyptian literature as hereunder: -

“I'f you are a man who | eads,

listen calmy to the speech of one who pl eads;
Don’t stop himfrompurging his body

O that which he planned to tell.

A man in distress wants to pour out his heart
nore than his cause be won.

About hi mwho stops a plea

One says: “Wy does he reject it?”

Not all one pleads for can be granted.

But a good hearing soothes the heart.”

The Instruction of Ptahhotep
(Egyptian, 6'" Dynasty, 2300-2150 B.C.)

Coi ng by the above quotation, then the right to access to justice
goes or assunmes other |abels such as the right to a fair hearing
or an effective renmedy or just decision. Put the other way round,
when one goes or is taken to court he is searching or expects the
dispute to be determned fairly and justly. Additionally, the
litigant who cones to courts expects an effective renmedy to his
conplaint. As a bearer of legal rights the litigant who
originates the conplaint wants his legal rights determned Vis a
Vis the obligations of the other party agai nst whomhe is
conplaining. Simlarly the litigant who is brought to court and
agai nst whom a conplaint is brought, is interested in having his
obligations if any towards the other party determ ned.

In effect therefore justice in this paper shall be taken as
synonynous to an effective and final determ nation of the
individual's legal rights or obligation through a fair trial
rendering a just decision or an effective renmedy. Accordingly, the
right to access to justice is a set of interrelated rights, which
make up a single right. And it is the role of the courts to
adm ni ster justice by making it accessible to the citizens.

Under the 1995 Constitution, Chapter 4 contains a Bill of R ghts
guar anteei ng the fundanental rights of the citizens. The rights can
be enforced either through crimnal or civil proceedings where the
| egal rights of the victimof the alleged violation and the
obligations of the violator are determned. In crimnal proceedi ngs
t he governnent undertakes the responsibility to prosecute the
suspect indicating the wong was agai nst society as a whol e and

" Jerry L. Mashaw,“ Administrative Due Process: The Quest for a Dignitary Theory” (1981)p885
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therefore requires a punishnment by way of a rational deterrent. In
civil proceedings, the individual seeks to enforce his private
rights that have been violated in the enjoynent of the rights

guar ant eed under the Constitution. Thus what is a crimnal offence
for obtaining noney by fal se pretences is at the sane tinme a civil
claimfor breach of contract. And whereas the State’'s interest in
prosecuting the perpetrators of such crimnal offences is in
protecting society as a whole, to the individual this act
constitutes deprivation of property as the noney sw ndl ed may be
all the individual’s life savings. Therefore the individual’s right
to the vindication of his private rights through a civil action
determning his legal rights and the obligations of the alleged
violator in a court of |aw should have the sane value as the
State’s responsibility in prosecuting crimnals.

In a crimnal trial the desired outcone is that the accused shoul d
be convicted of and only if he conmtted the offence in question
after proving himguilty beyond reasonabl e doubt. And accordingly,
only those who are proven guilty are convicted neaning that they
breached their obligations and duty towards Society as whole and in
t he uphol ding of the Constitution. If the systemwere otherw se as
to have instances of convicting an innocent man or setting free a
guilty man, then not only would there be a mscarriage of justice
but al so a fundanmental prejudice to the citizens in the enjoynent
of their human rights. In this respect the i nnocent man who is
convicted unjustly would have his rights violated much as the
victimof the crinme would have his rights not protected. A much
worse situation would prevail if there were no convictions or
acquittals for those prosecuted for violating and depriving others
of their rights.

| f one were to anal ogise crimnal proceedings to civil proceedings,
then the same argunents would apply. Fromny anal ysis of the court
jurisprudence on procedural technicalities it would then appear
that the outcone of the civil process is neither a guilty or
acquittal verdict. The determnation of the litigants’ |egal
rights and obligations is superseded by the determ nation on

whet her the parties have conplied or not conplied with the court
procedures. And a verdict of guilt or acquittal is inplied by
determ ning who of the parties benefited fromthe determ nation on
good conpliance procedure. Odinarily, the person who is condemed
to pay the costs would be the loser. It is therefore no wonder that
nost cases that woul d ot herwi se be settled or woul d not have cone
to court are defended vigorously because there is sufficient
protection fromprocedural skirm shes and technicalities that woul d
def eat such cases.

It is on the above considerations that there has evolved a right to
a fair hearing to ensure equal justice, just treatnent or any other
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| abel s attributable to an outcone of a procedure set for a
determnation of the truth. As regards the private rights, the
1995 Constitution nmakes provision for this right in Article
28(1)"". And in order to have a fair hearing of the determnation
of one’s legal rights and obligations then the machinery for such
determnation has not only to be accessible but fair inits
results. Afair outcone is a just decision. And to arrive at a
just decision then the parties have to be heard. This spiral of
“ifs” in effect make the right to access to justice inplicit not
only to a fair hearing but also the whole machinery for the
enforcenment of human rights. This is because in the enforcenent of
human rights there has to be a fair determnation of the
individuals’ legal rights and obligations enshrined in the Bill of
Ri ghts. The wheels then would cone full circle.

Under Article 8 of the Universal Declaration of Human R ghts, it is
provi ded that “Everyone has the right to an effective renedy by the
conpetent national tribunals for acts violating the fundanenta
rights granted himby the constitution or by the aw. In Uganda we
don’t have a simlar provision but one may argue that it is
protected under Article 458, Additionally, Article 217 provides
for equality before the |law and equal protection of the law |If
people who are simlarly circunstanced obtain different results,
then one may argue that he has got unequal protection of law. A
case in point would be of litigants with simlar causes of action
but one of which because of non-conpliance has his claimstruck out
whil e the other gets judgnent on the nerits because of conpliance.
In such circunstances it can be said that there is discrimnation
against one of the litigants in the application of civil justice or
inavailing of civil renedies for the enforcenent of his rights.
And the cause of this is none other than the know edge of the
procedure to enforce one’s rights before the court of justice. It
can therefore be asserted that there has been a failure to provide
equal civil justice to the citizens - the know edgeabl e and t he

i gnor ant .

Sir Jacob® has |ikened the concept of access to justice to “the

" Article 28(1) reads as follows:-
“In the determination of civil rights and obligations or any criminal charge, a person shall be entitled to a
fair, speedy and public hearing before an independent and impartial court or tribunal established by law”

"8 Article 45 reads as follows:-
“The rights, duties, declarations and guarantees relating to the fundamental and other human rights and
freedoms specifically mentioned in this Chapter shall not be regarded as excluding others not specifically
mentioned.”

" Article 21(1) reads as follows :-
“All persons are equal before and under the law in all spheres of political, economic, social and cultural
life and in every other respect and shall enjoy equal protection of the law”.

8 gir Jack 1.H. Jacob, “Access to Justice in England” in “The Reform of Civil Procedural Law etc” op cit, p125
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clarion call to make the admnistration of justice available to al
on the basis of equality, equity and fairness”. He further stated
that: -

“Underlying the concept is the notion that justice should be
accessible to all equally and effectively, and conversely,
that no one should suffer an injustice sinply because he
cannot afford to have or is deterred from seeki ng due access
to justice. The need for access to justice may be said to be
two-fold; first, we nust ensure that the rights of citizens
shoul d be recogni sed and nmade effective, for otherw se they
woul d not be real but nmerely illusory; and secondly, we nust
enabl e | egal disputes, conflicts and conplaints which
inevitably arise in society to be resolved in an orderly way
according to the justice of the case, so as to pronote harnony
and peace in society, lest they fester and breed di scontent
and di sturbance. In truth, the phrase itself, “access to
justice,” is a profound and powerful expression of a social
need which is inperative, urgent and nore w despread than is
general | y acknow edged” .

It will be noted that the courts constitute one of the organs of
the state whose function is clearly stated by Lord Dipl ock® as: -

“in every civilised society it is a function of governnent to
maintain courts of lawto which its citizens can have access
for the inpartial decision of disputes as to their | egal
rights and obligations towards one anot her individually and
towards the state as representing society as a whole. The
provi sion of such a systemfor the adm nistration of justice
by courts of |aw and the maintenance of public confidence in
it are essential if citizens are to |ive together in peaceful
associ ation with anot her”.

It can therefore be said without any reservation that the right to
access to justice is an essential feature of a civilised society
or in conmon parlance denocratic society. And a denocratic
society is by necessity predicated on the principle of the rule of
| aw where the rights and obligations of the people are determ ned
under the | aw through an independent judicial process. In effect
therefore there is no worse sin to denocracy than to deny the
peopl e access to justi ce.

If the courts of justice, therefore, have to performtheir role
effectually, they then ought to design their procedural rules as to

81 .
Ibid.
8 ttorney-General and Times Newspapers Ltd. [1974]A.C.273/307
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always yield to justice in any particul ar case. Ethan Katsh®
recounts Kafka' s story of a priest telling the main character in his
book “The Trial” that: -

“before the | aw stands a doorkeeper on guard. To this

door keeper there conmes a man fromthe country who begs for
admttance to the Law. But the doorkeeper says that he cannot
admt the man at the nonent...... The door keeper gives hima
stool and lets himsit down at the side of the door. There he
sits waiting for days and years.”

At the end of the story, the priest relates that the man dies,
never having attained access to the law. By analogy if the courts
have to allow procedure in anyway to stand as the doorkeeper to
access to justice, then such courts have not fulfilled thensel ves
as courts of justice or upheld the peoples’ right to access to
justice.

Kaf ka’s story has so much rel evancy in Uganda as nost people are

i ke the countryman who canme to justice and their access is bl ocked
by procedure. A case in point is where a defendant is served with
sumons to enter appearance nmakes a physical appearance in court

i nstead of the appearance envi saged by the rules. Such defendants
go to court as in the sunmons, it is stated that “you are required
to enter appearance in the said suit within fifteen days fromthe
date of service of the sumons on you..... " After the fifteen days
fromthe date of service, the defendant goes to court in answer to
the summons. And on getting to court for the said purpose he is
referred to the notice board where the cause list is pinned to find
out whether his case is on the list. O course such cases are not
causel i sted and the defendant ends up goi ng back anticipating to be
called on a later date. Afterwards he is woken up by a court
broker with a warrant of attachnment issued in execution of an
exparte judgnment and decree. Such occurrences are a daily
experience of the Ugandan citizens as is even evidenced by the
Suprenme Court decision in an action by | awers® - who are supposed
to be foresters in the jungle of the law And inevitably such a
machi nery of civil justice admnistration commands no public
confidence but is a nysterious sphinx.

The courts recognising their constitutional role have at their

di sposal a summary renedy to punish any act that prejudices their
due adm ni stration of justice or underm nes the public confidence
in the courts. Likew se, in case of a likely abuse of their
process or a mscarriage of justice, they have retained for

t hensel ves i nherent powers to prevent such occurrences. And this

8 M.Ethan Katsh, “The Electronic Media and Transformation of Law” ,(1989), p107
84 Kasirye, Byaruhanga and Co Advaocates, Op cit
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is all because “the due admnistration of justice requires first
that all citizens should have unhi ndered access to the
constitutionally established courts of crimnal or civil
jurisdiction for the determnation of disputes as to their |egal
rights and liabilities; Secondly, that they should be able to rely
upon obtaining in the courts arbitranment of a tribunal which is
free frombias against any party and whose decision wll be based
upon those facts only that have been proved in evidence adduced
before it in accordance with the procedure adopted in courts of
law;, and thirdly that, once the dispute has been submtted to a
court of law, they should be able to rely upon there being no
usur pation by any other person of the function of the court to
decide it according to law. Conduct which is calculated to
prejudice any of these three requirenents or to underm ne the
publicsfonfidence that they will be observed is contenpt of
court”®>,

I n our case the conduct that has prejudiced the three requirenents
and underm ned the public confidence in the courts is an act of
the courts thenselves! Additionally they have transgressed upon
the suprene |law and even failed to interprete their acts or
performtheir functions in accordance with the purpose and design
of the Constitution that establishes and confers upon them such
significant functions of exercising judicial power!

CONCLUSION

Where then can the sovereign electorate find a renedy? In the case of
Rukundo®®, the Constitutional Court gave the renedy as being Parlianent,
whi ch has power to amend the | aw. But should Parlianment go as far as
enacting the rules of procedure of the courts? What then woul d be |eft
of the doctrine of separation of powers upon which the rule of lawis
predi cated? But hasn’t the | egislature done enough already? First, there
is Article 126, followed by Section 35% of the Judicature Statute, 1996
and then Section 101% of the Gvil Procedure Act. O is our only and

8 Attorney-General versus Times Newspapers, op cit,p309

8 Serapio Rukundo v Attorney General, op cit

87 Section 35 of the Judicature Statute, 1996 provides as hereunder:
35. The High Court shall in the exercise of the jurisdiction vested in it by the Constitution, this Statute or
any written law, grant absolutely or on such terms and conditions as it thinks just, al such remedies as
any of the parties to a cause or matter is entitled to in respect of any legal or equitable claim properly
brought before it, so that as far as possible, al mattersin controversy between the parties determined, and
all multiplicity of legal proceedings concerning any of those matters avoided.

8 Section 101 of the Civil Procedure Act, Cap 65 reads as follows:-
101. Nothing in this Act shall be deemed to limit or otherwise affect the inherent power of the court to
make such orders as may be necessary to the ends of justice to present abuse of the process of the court.
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| ast hope in Article 127% where Parliament is enpowered to make | aw
providing for the participation of the people in the adm nistration of
justice. It is hoped that when such law is enacted by Parlianment then
the provision “subject to the law under Article 126 shall nean the | aw
enacted under Article 127. And | woul d propose that the | aw enacted
shoul d contain the follow ng provisions: -

1-That the Act/Statute shall prevail over all other existing
laws relating to the admnistration of justice by the courts
and shall be interpreted and applied by the courts with the
objective of arriving at justice in the determnation of

di sputes as to the citizens legal rights and obligations

t owards one another or society as a whole.

2-Justice in the determnation of disputes shall nean:
a) rendering a just solution to the dispute.

b) resolving the dispute fairly in order to pronote
peaceful association of the citizens.

c) unhindered access to the courts free from
technicalities or formalism

d) substantial truth based on the facts proved and
evi dence adduced.

e) giving an effective renmedy to the parties.
f) effectuation of neritorious |egal clains by
determning the legal rights and obligations of the
parties.

3-1n all cases before the courts, the courts shall apply rules

of procedure and practice with the object of yielding to
justice.

END

% Article 127 of the 1995 Constitution reads as follows:-
127. Parliament shall make law providing for participation of the people in the administration of justice
by the courts.
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